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O P I N I O N

U.S. Antitrust Focus on Labor
Markets Continues to Accelerate
By Bruce McCulloch, Meredith Mommers February 7, 2022

The Federal Trade Commission (FTC) and

the U.S. Department of Justice (DOJ) have

historically focused antitrust enforcement

on price fixing and other anticompetitive

conduct in sales markets. However, over

the past few years, the agencies have

increased their scrutiny of labor markets

in response to growing recognition that

there is an intersection with antitrust. This scrutiny has only increased

since last summer, when President Biden signed Executive Order 14036,

Promoting Competition in the American Economy, which contains a

number of labor initiatives.
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Because labor markets are a clear focus of the current administration,

labor-related issues are a higher priority for the agencies than ever

before. This heightened scrutiny increases antitrust exposure for

companies, highlighting the need for new and specialized compliance

measures.

Increased Enforcement

The FTC and DOJ issued HR-related guidance over five years ago,

signaling their commitment to enforcing antitrust laws against

employers engaging in anticompetitive conduct in U.S. labor markets.

This guidance warned companies for the first time that wage-fixing and

no-poach agreements would be prosecuted criminally. In late 2020, the

DOJ brought its first criminal wage-fixing case, which was quickly

followed by the agency’s first criminal no-poach case in 2021. Under

pressure from both the Trump and Biden administrations and Congress,

the DOJ has actively sought these cases and is now bringing them, as

evidenced by the multiple wage-fixing and no-poach cases it brought in

2021. Although most of these cases involve the health care industry, the

DOJ’s December 2021 indictment of six individuals in the aerospace

industry (in U.S. v. Patel) suggests that all industries will face more

scrutiny.

The U.S. antitrust agencies also face political pressure to prevent mergers

that will harm labor markets. As a result, the agencies are increasingly

concerned with transactions that may lead to increased monopsony

power (i.e., where a market has few buyers and many sellers),

particularly in heavily concentrated labor markets. The agencies are

demanding labor market-related information during merger reviews.

Merging parties must be prepared to address potential labor-related
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concerns as well as traditional anticompetitive theories of harm. In

addition, transacting companies are likely to face greater scrutiny of

their terms and conditions related to noncompetes and the exchange of

HR-related information in the context of due diligence.

Evolving Antitrust Law

Although it remains to be seen whether Congress will enact new antitrust

laws, the U.S. antitrust agencies continue to be very active. Based on

recent policy statements, the agencies have signaled that they are willing

to sue, which may result in enforcement-friendly precedent. The DOJ’s

first criminal wage-fixing case is a recent example, where the district

court judge held that such conduct can be a per se violation of the

Sherman Act (in U.S. v. Jindal). This precedent is likely to embolden the

agency to bring more cases, and may lead antitrust authorities in other

jurisdictions to pursue similar enforcement actions outside the U.S.

The FTC and the DOJ may also issue new guidance in response to the

executive order. In particular, the Biden Administration targeted the

merger guidelines in the context of consolidation across the economy. In

response, the agencies have rescinded their vertical guidelines and are

reviewing their horizontal guidelines. The agencies recently issued a

merger enforcement request for information (RFI) for public comment,

which includes questions that target labor-related concerns. Ultimately,

it may be several months before we see new agency-issued guidance.

Antitrust Compliance

Businesses cannot afford to wait and see how this new wave of antitrust

enforcement plays out; they should be auditing their HR practices now.

Significantly, in the labor context, “competitor” includes any business
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that competes to hire the same employees, irrespective of whether that

business makes similar products or provides similar services. Companies

need to be alert to the increased scrutiny around compensation and

hiring practices and proactively prepare for potential further restrictions

resulting from stepped-up antitrust enforcement. HR professionals,

particularly those responsible for recruitment, should be included in

antitrust compliance programs. According to recent DOJ guidance, the

effectiveness of a company’s compliance program will be evaluated, in

part, by whether the program is tailored to address the specific risks that

may arise for the business. At minimum, companies’ compliance

programs should address specific HR and hiring practices, so those

individuals understand the limits for communicating with competitors.



Tags:   Legal , M&A

February 7, 2022

Leapfrog CEOs Outperform More Experienced Peers: Study

https://www.agendaweek.com/pc/3486474/445614?all=true
https://www.agendaweek.com/emailContent/3486474/445614
https://www.agendaweek.com/
https://www.agendaweek.com/
https://www.agendaweek.com/c/3491494/445614/hollow_ring_some_wall_street_ratings?referrer_module=nextArticle&module_order=0
https://www.agendaweek.com/c/3485664/445614/resignation_risk_doubles_managers_burnout_spreads?referrer_module=previousArticle&module_order=0
https://www.agendaweek.com/category/664
https://www.agendaweek.com/category/784
https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjsuaKcxoG6i3AzwR5Ey7Pt5AnJVHe0v1wapt7Ov6oU7s3KG5b-A1NJu7sUQbchKIOsKOAwCivCHwqrzQuytwLXmkhoAYhlJ3xAqIhibCCu1Ff4cqXjl6XmW6UuG82gVYzGMf3jPPgJbcIYTQVMYSo014IZOaeRxqwdWczFQha0dZtl3d8hcSHfW5WxnMTdoPDYFptgZHmJjVMcKz__LGx6itJOZUzXv3GnC5R6nKhv3r4lhLdT457cI8byL84tYIPr66DmMoj2UtWReRt7S57TIVPOvwDidYIprjrKib_hjB0hnRB95wYd0uqmo&sig=Cg0ArKJSzBNgVJH38Hmd&fbs_aeid=[gw_fbsaeid]&adurl=https://itunes.apple.com/us/app/agendaweek/id600613924
https://www.agendaweek.com/c/3486524/445614/leapfrog_ceos_outperform_more_experienced_peers_study?referrer_module=sideBarHeadlines


2/9/22, 5:50 PM Agenda - U.S. Antitrust Focus on Labor Markets Continues to Accelerate

https://www.agendaweek.com/c/3486474/445614/antitrust_focus_labor_markets_continues_accelerate?referrer_module=issueHeadline&module_orde… 5/6

Last 5 Issues

Most Popular

Activist Investors Nominating More Women to Boards

CEOs Eye ESG in M&A Plans

Resignation Risk Doubles for Managers as Burnout Spreads

O P I N I O N

U.S. Antitrust Focus on Labor Markets Continues to Accelerate

I N  T H E  N E W S

A Hollow Ring to Some Wall Street ESG Ratings

Bank of America Boss Receives 30% Pay Rise

Female CEOs Face Greater Pressure from Activists

O N  F I N A N C I A LT I M E S . C O M

Wall Street Learns to Relax About Returning to the Office

‘Net Zero’ Plans by Some of World’s Biggest Companies Accused of Falling Short

R E S E A R C H  V A U LT

ESG Engagement Success for Directors

READ EMAILED SAVED COMMENTED

https://www.agendaweek.com/c/3485174/445614/activist_investors_nominating_more_women_boards?referrer_module=sideBarHeadlines&module_order=1
https://www.agendaweek.com/c/3486304/445614/ceos_plans?referrer_module=sideBarHeadlines&module_order=2
https://www.agendaweek.com/c/3485664/445614/resignation_risk_doubles_managers_burnout_spreads?referrer_module=sideBarHeadlines&module_order=3
https://www.agendaweek.com/c/3486474/445614/antitrust_focus_labor_markets_continues_accelerate?referrer_module=sideBarHeadlines&module_order=4
https://www.agendaweek.com/c/3491494/445614/hollow_ring_some_wall_street_ratings
https://www.agendaweek.com/c/3491534/445614/bank_america_boss_receives_rise
https://www.agendaweek.com/c/3491514/445614/female_ceos_face_greater_pressure_from_activists
https://www.agendaweek.com/c/3491614/445614/wall_street_learns_relax_about_returning_office
https://www.agendaweek.com/c/3491624/445614/zero_plans_some_world_biggest_companies_accused_falling_short
https://www.agendaweek.com/c/3489914/445614/engagement_success_directors


2/9/22, 5:50 PM Agenda - U.S. Antitrust Focus on Labor Markets Continues to Accelerate

https://www.agendaweek.com/c/3486474/445614/antitrust_focus_labor_markets_continues_accelerate?referrer_module=issueHeadline&module_orde… 6/6

Droves of Male Board Retirees Replaced by Women

SEC Guidance on Exec Comp Puts More Pressure on Boards

Directors Growing More Tolerant of Bad Behavior

Wave of Racial Equity Audit Proposals Keeps Growing

Fink to CEOs: Increase Focus on Energy Transition, Stakeholders

https://www.agendaweek.com/c/3461024/442294/droves_male_board_retirees_replaced_women?referrer_module=mostPopularRead
https://www.agendaweek.com/c/3461544/442294/guidance_exec_comp_puts_more_pressure_boards?referrer_module=mostPopularRead&module_order=1
https://www.agendaweek.com/c/3478584/444384/directors_growing_more_tolerant_behavior?referrer_module=mostPopularRead&module_order=2
https://www.agendaweek.com/c/3467094/442964/wave_racial_equity_audit_proposals_keeps_growing?referrer_module=mostPopularRead&module_order=3
https://www.agendaweek.com/c/3467124/443154/fink_ceos_increase_focus_energy_transition_stakeholders?referrer_module=mostPopularRead&module_order=4

