
E
ven prior to Election Day, 
the continued viability of 
the Iran nuclear deal was 
uncertain. With many glob-
al banks refusing to finance 

Iran-related business, multinational 
companies looking to enter Iran have 
been hamstrung, slowing the pace 
of outside investment and causing 
senior Iranian government officials 
to complain that Iran has not got-
ten the full benefit of its bargain. The 
rhetoric employed by U.S. President-
elect Donald J. Trump on the cam-
paign trail—including in particular 
his refrain that the nuclear pact 
was among the most disastrous in 
history—has cast a further pall on 
the deal and triggered widespread 
speculation that the president-elect 
may seek to rescind the pact with 
the stroke of his pen following his 
inauguration.

Below we examine the current 
state of play and possible changes 
that the president-elect can make to 
U.S. sanctions laws on Iran as well as 
some strategies that companies that 
have already entered the market and 
those that may be looking to enter can 

employ to best position themselves 
in the potentially shifting landscape.

The Deal and U.S. Laws

The Joint Comprehensive Plan of 
Action (JCPOA)—reached in July 2015 
between Iran and China, France, Ger-
many, Russia, the United Kingdom, 

the United States (the P5+1) and the 
European Union—came into effect in 
January 2016 on Implementation Day. 
The gist of the pact is that, in return 
for Iran having accepted certain limi-
tations on its nuclear program, the 
United States, the European Union, 
and the United Nations have signifi-
cantly relaxed their Iran economic 
sanctions programs. 

Nearly a year later, however, many 
companies that were initially eager 
to do business in Iran continue to 
grapple with practical challenges 
that have delayed or prevented their 
entry. These challenges have been 
both internal (for example, structur-
ing teams and approvals so as not to 
breach extant U.S. sanctions rules) 
and external (finding banks willing to 
process Iran-related payments). This 
is because, while the European Union 
and UN largely lifted their sanctions 
on Iran on Implementation Day, signifi-
cant U.S. restrictions remain in effect. 

In particular, the U.S. “primary” 
sanctions continue broadly to pro-
hibit U.S. entities and persons from 
doing business in Iran. And while 
pursuant to the JCPOA the United 
States relaxed many of its “second-
ary” sanctions—which allow for the 
imposition of penalties on foreign (i.e. 
non-U.S.) companies for engaging in 
certain Iran-related activities even 
if no U.S. nexus is involved—other 
Iran-related U.S. secondary sanctions 
remain in place. 

Further complicating matters, the 
JCPOA contains a “snapback” provi-
sion that allows for the re-imposition 
of all lifted sanctions (U.S., EU and 
UN) if Iran or any other party to 
the JCPOA fails to comply with its 
JCPOA commitments. In the event 
of a snapback, companies engaging 
in Iran business would very likely 
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Many companies that were ini-
tially eager to do business in Iran 
continue to grapple with practi-
cal challenges that have delayed 
or prevented their entry.



be compelled to cease or at least 
meaningfully restructure their Iran 
business activities. Many companies 
that have recently entered the Iranian 
market have therefore simultaneously 
negotiated for exit rights in the event 
of snapback.

On the Ground in Iran

Given these impediments, it is per-
haps unsurprising that embarking on 
business ventures in Iran has proven 
difficult for most. Absent Office of For-
eign Assets Control (OFAC) licensing 
regimes, such as those in place for 
civil aviation, U.S. companies contin-
ue to be barred from entering the Iran 
market; and foreign companies, which 
can enter the market, struggle with 
the ongoing U.S. rules that prohibit 
their U.S. employees and operations 
from participating directly in—or 
even indirectly approving, financing, 
or otherwise facilitating—their Iran-
related business. 

In an apparent effort to make the 
playing field more even for U.S.-
owned foreign companies, and also 
address some aspects of facilitation 
risk, concurrent with Implementation 
Day, OFAC issued General License 
H (GLH). GLH largely authorizes 
U.S.-owned foreign companies (for 
example, the foreign portfolio com-
panies of U.S. private equity firms) 
to do business in Iran. To grease the 
wheels, GLH further expressly allows 
such U.S. firms—including their 
U.S. directors, officers, and employ-
ees—to: (i) change their companies’ 
operating policies and procedures to 
enable Iran business to be carried 
out by their foreign subsidiaries, 
and (ii) allow their foreign subsid-
iaries to use U.S.-based automated 
and globally integrated computer 
and network systems in support of 
such Iran business. 

However, U.S. persons who work 
for entirely foreign companies (i.e., 

those without a U.S. parent) cannot 
take advantage of GLH. For example, 
a U.S. employee of a French compa-
ny cannot sign off on changes to her 
company’s operating policies that 
would allow that company to engage 
in business in Iran. Similarly, while 
U.S.-owned foreign companies can use 
U.S.-based systems to support Iran 
business, foreign companies that do 
not have a U.S. parent remain barred 
from doing so. The perverse conse-
quence is that foreign companies with 
a U.S. parent are in some cases better 
placed to engage in business in Iran 
than foreign companies that do not 
have a U.S. parent.

The challenges created by the 
resulting post-JCPOA framework 
and the gap left by GLH have been 
particularly acute for global banks. 
U.S. banks, including their non-U.S. 

branches, are essentially barred from 
engaging in Iran transactions. Non-
U.S. banks—many of which have deep 
connections to the United States and 
may even have hired a cadre of U.S. 
lawyers to ensure their compliance 
with U.S. rules—cannot take advan-
tage of GLH and therefore may not 
be able to easily revamp their proce-
dures or remove U.S. employees or 
systems from their processes without 
running afoul of the anti-facilitation 
rules. 

Because U.S. sanctions enforcement 
efforts have also heavily focused on 
banks and led to billions of dollars in 

penalties, foreign banks remain skit-
tish about engaging in transactions 
that touch Iran. As a result, payments 
to and from Iran in connection with 
fully permissible activity can be 
exceedingly difficult to achieve even 
when those payments are between 
foreign banks and not denominated 
in U.S. dollars. 

Now those companies that have 
been able to make business in Iran 
work face a new and potentially 
more serious roadblock: the possible 
upending of the JCPOA itself. 

Future of the JCPOA

The president-elect made a num-
ber of strong statements against the 
JCPOA during his presidential cam-
paign. He said that his first priority 
would be “to dismantle the disas-
trous deal with Iran,”1 that he would 
“enforce the terms of the previous 
deal to hold Iran totally account-
able,”2 and that he would have negoti-
ated a better deal with Iran. Although 
it is impossible to know exactly what 
position the president-elect may take 
following his inauguration, taking 
into account his stated views on the 
JCPOA and the possibilities under 
the relevant regulations, we consider 
three possibilities.

1. Status quo. It is possible that 
the president-elect may not take any 
action with respect to the JCPOA and 
the current U.S. sanctions on Iran. He 
may continue his talk of holding Iran 
accountable without taking concrete 
steps to alter or nullify the JCPOA. 
The status quo would thus continue 
unchanged.

2. Snapback. A number of scenarios 
could result in the reinstatement of 
all or some of the sanctions against 
Iran and likely force recent entrants 
to the Iranian market to retrench. 

Depending upon how events unfold, 
the United States may be able to 
assert that Iran has failed to meet its 
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The JCPOA-related changes 
to the U.S. sanctions were all 
made by Executive Order and, 
as a result, U.S. sanctions can be 
unilaterally imposed or removed 
by the president-elect without 
congressional approval.
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A basic structural flaw in the 
taint team procedure is that it 
does not prevent the govern-
ment from accessing privileged 
information; the procedure 
 simply dictates which govern-
ment agent sees it first. 

commitments under the JCPOA. This 
may be what the president-elect had 
in mind when he said that he would 
“police that contract so tough they 
don’t have a chance.”3 In such a cir-
cumstance, the United States could 
report to the UN Security Council 
that Iran had violated the JCPOA’s 
terms. This would cause sanctions 
to be re-imposed automatically unless 
the Security Council (including the 
United States and all other Security 
Council members that have a veto) 
voted on a resolution to continue the 
sanctions lifting. 

The U.S. veto could therefore 
ensure that snapback would occur. 
How Iran and the other members of 
the P5+1 would react in such a cir-
cumstance is difficult to predict, par-
ticularly if there were differing views 
as to whether the issue raised by the 
United States constituted significant 
non-performance of Iran’s commit-
ments under the JCPOA. 

But even if the United States did 
not formally invoke snapback, since 
the JCPOA is not a treaty (which 
requires congressional approval) 
or even a signed executive agree-
ment (an international agreement 
that is entered into by the president 
without congressional approval), 
the president-elect  could disregard 
the Obama administration’s politi-
cal commitment and either reinstate 
the pre-JCPOA U.S. sanctions on Iran 
or impose new ones. The JCPOA-
related changes to the U.S. sanctions 
were all made by Executive Order4 
and, as a result, U.S. sanctions can 
be unilaterally imposed or removed 
by the president-elect without con-
gressional approval. Separately, 
the Republican-led Congress could 
impose new sanctions on Iran, pos-
sibly sanctions that would be in 
conflict with the JCPOA, which the 
president-elect could also decide to 
sign into law.

For its part, Iran has stated that if 
sanctions are reinstated in whole or 
in part, or if the United States does 
not otherwise live up to its “commit-
ments,” including taking steps to sup-
port the resumption of banking activi-
ties in Iran, Iran will cease performing 
under the JCPOA, which would also 
upend the deal and result in sanctions  
snapback. 

In such a snapback scenario, it is 
possible that some or all of the other 
members of the P5+1 would decline 
to join the United States in reinstat-
ing sanctions, potentially leaving the 
United States to go it alone in its sanc-
tions against Iran. Needless to say, 
the effectiveness of any unilateral U.S. 
re-imposition of sanctions—and in 
particular, any secondary sanctions—
could be greatly undermined if the 
United States’ multilateral partners 
did not support it.

3. Renegotiate. The President-elect 
could try to push Iran back to the 
negotiating table by threatening 
either to re-impose those U.S. sanc-
tions laws that have already been 
relaxed or to impose new ones. He 
could also try to entice Iran back to 
the negotiating table by putting on 
the table a roll-back of U.S. primary 
sanctions (indeed, while President-
elect Trump has declared the JCPOA 
a disaster, he has also criticized the 
surviving U.S. primary sanctions that 
continue to prevent U.S. companies 
from dealing with Iran). Reducing 
some of the U.S. sanctions on Iran 
in such a way as to encourage U.S. 
investment in key sectors of the Ira-
nian economy could be one way for 
the United States to exert influence 
over Iran while also benefiting U.S. 
companies.

Looking Forward

Because the direction that U.S. sanc-
tions on Iran and the JCPOA will take 
post-Inauguration Day is unknown, 

foreign companies looking to start 
doing business in Iran may wish to 
ensure that they have a way out in 
case withdrawal from Iran becomes 
necessary. For example, companies 
entering into contracts with Iranian 
counterparties may consider build-
ing in appropriate exit mechanisms 
(such as sanctions force majeure 
provisions, termination rights, or 
liquidation rights), and further con-
sider whether any venture they are 
pursuing in Iran can be terminated 
in short order should sanctions be 
re-imposed.

Companies looking to be oppor-
tunistic during this time of transi-
tion can also take steps to enhance 
their ability to engage in Iran busi-
ness down the line. Foreign com-
panies may, for example, ask their 
U.S. employees, officers, and board 
members to execute letters recusing 
themselves from any U.S.-sanctioned 
business. To the extent that they 
are eligible to do so, U.S. companies 
with foreign subsidiaries might also 
consider taking advantage of GLH’s 
invitation to revise their policies and 
procedures and otherwise position 
themselves to pursue opportunities 
if and when the United States’ con-
tinued commitment to the JCPOA is 
clarified. 
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