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Business and Human Rights

Navigating the legal landscape

Business and human rights

Foreword

Rapid change in the legal landscape for business with regards to
human rights has profound implications for how businesses across
the globe approach human rights issues. Multinational companies
are having to navigate increasingly complex human rights obligations
whether by identifying human rights risk in their supply chains
through due diligence, taking steps to mitigate such risks or making
public disclosures. This report aims to provide guidance on this
evolving legal landscape and the consequent legal human rights
considerations that apply to multinational companies.

The audience for this report includes but is not limited to lawyers.
This topic matters to corporate general counsel as well as
executives tasked with embedding sustainability and human rights
considerations in their business strategy; finance directors, who
face increased scrutiny on environmental, social and governance
indicators from their key shareholders; and operational and
procurement teams, who must consider how to adapt their
approach to reflect new forms of risk potentially affecting business
operations and supply chains.

The report was developed by Freshfields Bruckhaus Deringer LLP,
with input from the participants of the United Nations Global
Compact Decent Work in Global Supply Chains Action Platform.

Deba Das, Partner
T +44 20 7427 3574
E deba.das@freshfields.com

Freshfields Bruckhaus Deringer LLP

About the United Nations Global Compact

As a special initiative of the UN SecretaryGeneral, the United
Nations Global Compact is a call to companies everywhere to
align their operations and strategies with ten universal principles
in the areas of human rights, labour, environment and anti-
corruption. Launched in 2000, the mandate of the UN Global
Compact is to guide and support the global business
community in advancing UN goals and values through
responsible corporate practices. With more than 10,000
companies and 3,000 non-business signatories based in over
160 countries, and more than 60 Local Networks, it is the largest
corporate sustainability initiative in the world.

For more information, follow @globalcompact on social media
and visit the website at unglobalcompact. org

About the UN Global Compact Decent Work in
Global Supply Chains Action Platform

The UN Global Compact Decent Work in Global Supply Chains
Action Platform builds an alliance of companies and partner
organisations that are committed to respecting human rights
and labour rights by leveraging their supply chains and taking
collective action to address decent work deficits. This platform is
building the case for improving decent work in global supply
chains and demonstrates how labour rights and human rights
are critical for achieving the Sustainable Development Goals
(SDGs or Global Goals). The focus lies on fostering leadership,
learning and sharing across sectors, establishing good practice,
identifying and incubating innovative solutions and accelerating
actions to address human rights and labour rights in global
supply chains.

Freshfields Bruckhaus Deringer LLP is a participant in the UN
Global Compact Decent Work in Global Supply Chains Action
Platform. More information on platform activities and
participants is available here.



https://twitter.com/globalcompact
https://unglobalcompact.org/
https://www.unglobalcompact.org/take-action/action-platforms/decent-work-supply-chains
https://www.unglobalcompact.org/take-action/action-platforms/decent-work-supply-chains
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The Ten Principles of the UN Global Compact

Corporate sustainability starts wi t-basedappraachpoaeing businessaThisireans gpsating im

ways that, at a minimum, meet fundamental responsibilities in the areas of human rights, labour, environment and anti -corruption . . .
Responsible businesses enact the same values and principles wherever they have a presence and know that good practices in carea do The Te N P rNcCli ples
not offset harm in another. By incorporating the Ten Principles of the UN Global Compact into strategies, policies and procedures,

and establishing a culture of integrity, companies not only uphold their basic responsibilities to people and the planet but maintain their Of the U N G Iobal

social license to operate and ensure longterm success.

Compact are

THE TEN PRINCIPLES OF THE UNITED derived from:

NATIONS GLOBAL COMPACT

mmmm.  HUMAN RIGHTS Fow . ENVIRONMENT

HEEN | Businesses should support and respect i i 7. Businesses should support a
the protection of internationally Pl precautionary approach to
proclaimed human rights; and environmental challenges;

The Universal Declaration

of Human Rights
The International Labour
Z1 06" 1 G " KGz | " q

on Fundamental Principles
and Rights at Work

The Rio Declaration on
Environment and
Development

The United Nations
Convention Against
Corruption.

Make sure that they are not complicit . Undertake initiatives to promote greater
in human rights abuses. environmental responsibility; and

. Encourage the development and
LABOUR diffusion of environmentally friendly
9 . Businesses should uphold the freedom of technologies.
association and the effective recognition
of the right to collective bargaining;

J ANTI-CORRUPTION
. The elimination of all forms of forced L1r 10.

Businesses should work against
corruption in all its forms, including
extortion and bribery.

and compulsory labour;

. The effective abolition of child labour;
and

. The elimination of discrimination in
respect of employment and occupation.



https://www.unglobalcompact.org/what-is-gc/mission/principles
https://www.un.org/en/universal-declaration-human-rights/index.html
http://www.ilo.org/declaration/lang--en/index.htm
https://sustainabledevelopment.un.org/rio20/futurewewant
http://www.unodc.org/unodc/en/treaties/CAC/index.html
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Introduction

Respect for human rights is gaining significance in the business
sector. One reason for this is that normative frameworks such as the
UN Guiding Principles on Business and Human Rights (the UNGPs),
the Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy (ILO MNE Declaration) and the
Organisation for Economic Co-operation and Development (OECD)
Guidelines for Multinational Enterprises, have recently led to
legislation imposing mandatory human rights due diligence 8 some
of which extends corporate liability across groups and supply chains;
more explicit human rights reporting requirements; the framing of
new and novel causes of action by claimants seeking corporate
redress for failures to respect human rights; and an increased public
focus on transnational
rights conduct. Over the past decade, the trend has moved away from
a voluntary responsible business conduct approach towards a
mandatory corporate responsibility to respect human rights and

other sustainability principles.

At the heart of so much legislation, litigation and guidance in this
space are the UNGPs. Directed at states and companies, these
Principles clarify their duties and responsibilities to protect and
respect human rights in the context of business activities and to
ensure access to an effective remedy for individuals and groups
affected by such activities.

The UNGPs mirror
remedyd framework
operation. They cover:

t he
and

structure
provide

1) The state duty to protect human rights;
2) The corporate responsibility to respect human rights; and

3) Access to remedies for victims of businessrelated human
rights abuses.

The OHGCHRWtser pr edt iofef eGusi deui danc
how they should fulfil their responsibilities under the UNGPs. As

well as advising on the correct approach to human rights policies
and due diligence, it encourages companies to act upon any
findings of adverse human rights impacts connected with its
operations, including by using their leverage with business

partners to mitigate such impacts and effect positive change.

The UNGPs have been highly influential in the growing global

trend towards imposing legally binding human rights reporting
obligations on companies as wel
proactively act to address human rights risks and mitigate impacts.

compani e sAthoyg bereagemyltipls different instrymenys atound they y ma n

world that impose such obligations, each with their own nuances
and technicalities, there is a commonality between what they
are trying to achieve: implementation of the UNGPs by states
and businesses.

Against this backdrop, companies should consider what is legally
required of them to safeguard the interests of rights-holders, what
could expose them to litigation, reputational and financial risks
and what this means for their existing compliance and corporate
social responsibility (CSR) policies and procedures.

This report considers the key trends in the world of business and

dyman rights apd@nalysesskpylegal deyelopmenyisdndh following

3 jurisdigtiong: AystraliacCanagdagthe Eyqpeap Wnjpp, Frange, | p ¢

Germany, Netherlands, Switzerland, the United Kingdom and the
United States.



https://www.ohchr.org/Documents/publications/hr.puB.12.2_en.pdf
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Key risks and recommendations

There are three key areas of human rights -related risks for

multinationals:
1 Legislative obligations and regulatory compliance risk

Trend: Companies are experiencing a global shift from self -regulation/voluntary
reporting towards mandatory duties to report, and increasingly, to act.

We are seeing a continuing evolution of the legislative and regulatory environment in
this space, with the focus shifting toward legal and regulatory accountability for failing to
address human rights risks. Companies are increasingly subject to nonfinancial
reporting obligations in the jurisdictions in which they operate, which often include
disclosures on their human rights performance. There are several high-profile examples
of national legislation that specifically mandate human rights -related reporting,
including the United Kingdom and Australian Modern Slavery Acts, the Dutch Child
Labour Due Diligence Law, the California Transparency in Supply Chains Act and the
French Corporate Duty of Vigilance Law. Failure to comply with these obligations may
lead to real legal risk for companies.

Listed companies around the world face additional requirements. For example, in the
United Kingdom, companies listed on certain stock exchanges (including the London
Stock Exchange, the New York Stock Exchange and NASDAQ) must provide a strategic
report disclosing information about human rights issues affecting the company and its
compliance with any human rights policy in place. Similar legislation is seen throughout
the European Union, and certain Asian stock exchanges now require at least companies
to produce CSR reports, if they meet certain thresholds.

Companies that enter into Government contracts should also be aware of developments
in the world of public procurement. In some jurisdictions, such as the United States and
the United Kingdom, there is an increasing awareness of the role that public
procurement practices can play in addressing human rights risks in supply chains.
Companies that bid for public contracts in these jurisdictions may soon find their

supply chains and compliance with domestic human rights -related legislation under
greater scrutiny.

Companies should be alert to this continuing shift from voluntary to mandatory
requirements, especially as it coincides with the expanded enforcement of existing legal
frameworks (egthe United States economic sanctions regime and section 1782
discovery) for holding corporations legally accountable for human rights violations.

Key recommendation

A global approach to compliance

To prevent human rights violations and mitigate legal risks, companies should track the human
rights -related requirements and penalties in the jurisdictions in which they do business and review
and adjust their existing compliance programmes accordingly. Companies should also be aware of
the way risks are converging gthe French Corporate Duty of Vigilance Law is grounded in a duty
of care relating to both human and environmental rights).

A more holistic, multijurisdictional approach to compliance is the most effective way to minimise
legal risk and remediate human rights violations found in business operations or supply chains.

Key recommendation

Proactively managing value chain risks

The corporate responsibility to respect human rights requires companies to prevent or mitigate any
adverse impact that is directly linked to their operations, products or services through their
business relationships. This means that companies should take steps to manage and mitigate
human rights risks throughout their supply chains.

As well as proactively assessing risks in their value chains and implementing mitigating measures,
the impact of these measures should be tracked on an ongoing basis, with updates and successes
communicated throughout the company and with its business partners. Facilitating stakeholder
engagement will increase transparency and understanding of human rights risks in the supply
chain, making investigating and mitigating such risks far easier.
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Key risks and recommendations

@ civilitigation risk
Trend: Developments in national courts suggest that multinationals are increasingly

likely to face civil liability for adverse human rights impacts caused by or connected
with their overseas operations.

Claimants in a variety of contexts have been seeking and, in some instances, finding

& ways of introducing human rights -based principles and standards into their causes of
action. For exampl e, clai mants have cont e
rights policy may inform the responsibilities of the company to its employees (including,
in certain circumstances, employees of overseas subsidiaries and joint venture
companies) and other individuals i mpact ec
responsibilities could potentially ground liability in tort and lead to significant awards in
damages. Even if a company does not have such a policy, or it has a policy that is
restricted to certain jurisdictions, claimants may contend that its absence or limitation
in scope in and of itself grounds a claim.

While the ultimate success of these types of legal argument is uncertain, courts in
several jurisdictions are beginning to allow them airtime. This can lead to severe
reputational and cost consequences for companies that become embroiled in this kind of
litigation & whatever its outcome.

This form of corporate risk has profound
rights policies and due diligence processes, shaping not only what companies can and
should be doing to address human rights risk, but also how they publicly describe their
approach and the issues they encounter.

More disclosure, more challenges?

Key recommendation

Reviewing human rights-related policies and due diligence

To limit exposure to litigation, companies should align their human rights policies and due
diligence with international standards and engage in business relationships with suppliers who
have equally robust policies and procedures in place. Key resources include:

A d

Framework 2011
A OECD Guidelines for Multinational Enterprises 2011 (OECD Guidelines)
b_P/. the companyés activities. Breach of su
A~ Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy,
MNE Declaration, 2017
A Frequently Asked Questions about the UNGPs on Business and Human Rights 2014
A The Corporate Responsibility to Respect Human Rights: An Interpretive Guide 2012

Re medvé

ch

Companies caught in the pushpull of disclosure and corporate risk can mitigate the dilemma
through careful and ongoing drafting, review and adjustment of their human rights policies, codes
of conduct, due diligence and compliance processes. This will help to ensure that disclosures
remain current and accurate when compared with corporate actions, and that corporate actions
icamply witle thet current lsgal fd oand pgrihapsbsadietal® lasdscape.s s e s 6 human

Persistent, consistent and robust implementation is the best approach; companies may defend
themselves against human rights claims by pointing courts to effective compliance programmes
and existing internal controls aimed at preventing and detecting human rights violations.

t

Necessary compliance with human rights disclosure regimes may present its own
litigation risks. The increased transparency required of companies by human rights
disclosure legislation and other regulatory reporting requirements may expose
companies to increased attention and scrutiny from claimants, who have tested judicial
appetites for disclosure-based causes of action. Even in cases where a company wishes
to highlight its human rights endeavours and commitments, the possibility of an
unfavourable verdict in the court of public opinion may dissuade further transparency
beyond what is legally required.

ng


https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://www.oecd.org/daf/inv/mne/48004323.pdf
https://www.ilo.org/empent/areas/mne-declaration/lang--en/index.htm
https://www.ohchr.org/Documents/Publications/FAQ_PrinciplesBussinessHR.pdf
https://www.ohchr.org/Documents/Publications/HR.PUB.12.2_En.pdf
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Key risks and recommendations

3 Reputational risk and business disruption

Trend: Companies are finding their approach to human rights issues under increasing
scrutiny by civil society, investors, shareholders and consumers

Human rights issues, particularly those not handled proactively and with great
sensitivity, pose considerable reputational risks. This is hardly a new phenomenon, but
more onerous human rights reporting requirements coupled with greater engagement
by civil society means that issues are more likely to come to light. This has knockon
effects by increasing the likelihood of shareholder activism and/or action and litigation.

An increasing number of investors are making decisions with reference to
environmental, social and governance considerations. The rise of corporate human
rights benchmarking and more active monitoring by civil society is making it easier for
them to do so. Poor-performing companies risk investor criticism and even divestment.

Finally, companies should recognize the business disruption that can result from a
failure to address human rights risks and/or comply with relevant legal obligations. A
media scandal involving human rights violations committed by an overseas supplier
may lead to significant disruption in supply chains and, by failing to address certain
risks, businesses can lose access to entire markets (see commentary on the United
States Tariff Act below).

Multinational companies should be aware of the potential reputational and financial
repercussions of failing to address human rights-related risks and/or being linked with
overseas human rights abuses.

Key recommendation

Bolstering crisis management and non-judicial grievance mechanisms

Negative repercussions may be avoided or alleviated by putting in place an ongoing human rights
due diligence process which includes assessing actual and potential human rights impacts;
integrating and acting on the findings; tracking responses; and communicating about how impacts
are addressed.

If a company does discover the existence of human rights risks or impacts in its supply chaind or
within its own operations & having a crisis management plan already in place will help it to quickly
address and remedy the situation.

The UNGPs require companies to have nonjudicial grievance mechanisms in place to address
complaints or disputes involving businesses and their stakeholders. This mechanism allows a
rights -holder to bring their complaint against the company so that it will be heard and, ultimately,
settled. These grievance mechanisms can be mediatiorbased, adjudicative or based on the needs
of the public or the parties involved. Companies are advised to establish operationallevel
grievance mechanisms which are present locally at the level of operation.
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Timeline: the national laws implementing the UNGPs

UK Companies Act 2006

(Strategic Report and
{GY £1 K21 " g

Dodd-Frank
Act Final Rule
S1502

California Transparency in
Supply Chains Act of 2010
takes effect

T+Az1 K-

EU Non-Financial
Reporting Directive

T+ G QravkrfbAct
®

[ J
U.S. Final Rule amending
and expanding the
anti-human trafficking
provisions of the Federal
Acquisition Regulation

EU Conflict
Minerals Regulations

UK Companies (Miscellaneous

EU Conflict

Minerals Regulation

France Corporate
Duty of Vigilance Law

Reporting) Regulations

Netherlands Child Labour
Due Diligence Act

Proposed legislation

in Canada, Germany,

Switzerland, Norway
and beyond

New South Wales
Modern Slavery
Act passed

[ J
Australia Modern
Slavery Act



Jurisdictions covered:

Australia Canada European Union

France Germany Netherlands

Switzerland United Kingdom United States





















































































